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Dear Sir/Madam, 
 
Hertsmere Borough Council CIL Draft Charging Schedule 
Representation submitted on behalf of the Home Builders Federation and Members 
 
 
1.1 These representations are submitted in respect of the above, on behalf of the Home Builders 

Federation consortium, which comprises: 
 

• The Home Builders Federation 
• Barratt Developments Plc 
• Bloor Homes Ltd 
• Bovis Homes Group Plc 
• Crest Nicholson 
• Galliford Try Plc 
• Gladedale Group Ltd 
• McCarthy and Stone Retirement Lifestyles Ltd 
• Persimmon Plc 
• Redrow Plc 
• Taylor Wimpey Plc 
• The Miller Group Ltd 

 
hereafter known as ‘the Consortium’. 
 

1.2 This representation has been submitted to influence the emerging Community Infrastructure Levy 
(CIL) Charging Schedule proposed by Hertsmere Borough Council (HBC).  The representation is 
made in respect of the Draft Charging Schedule (DCS) published for public consultation in the period 
to September 2013. Our clients’ particular comments relate to the proposed rates for residential 
development.     

 
1.3 The Consortium has come together as a result of certain concerns with the approach proposed by 

HBC, notably regarding the viability of the proposed rates for residential development. The 
Consortium’s members have land holdings across the HBC area which will likely contribute to the 
maintenance and delivery of the housing land supply (to meet identified housing needs).  The rate of 
CIL is therefore of critical importance to our clients. 
 

1.4 In submitting this representation, we have reviewed the response from HBC and Lambert Smith 
Hampton (LSH) to our representations submitted to the Preliminary Draft Charging Schedule (PDCS).  
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The Consortium comments here on particular key areas of the evidence base and analysis, where 
our concerns voiced at the Preliminary Draft stage have not been addressed. 

  
1.5 We have grouped our concerns into four key areas: 

• Appropriate level of profit margin; 
• The interpretation of the viability evidence in setting the proposed residential rate;  
• The allowance for a ‘Viability Cushion’; and 
• The flexibility in the operation of CIL following adoption. 

 
1.6 We will address these four areas in turn. 

 
 
2.0 Profit Level 
 
2.1 Within the Lambert Smith Hampton Stage 2 Viability Assessment, July 2013 (Stage 2 VA)1, the 

discussion concludes that a 17% return on Gross Development Value (GDV) (20% on cost) is 
appropriate.  We acknowledge that further consideration has been given to this by LSH in providing 
the updated VA.  However, we do not agree that 17% on Gross Development Value (GDV) is 
sufficient.  We reiterate below the points made in our representation submitted to the PDCS 
consultation. 
 

2.2 In Savills experience of undertaking valuations for loan security purposes, the minimum profit margin 
that the lending institutions are currently prepared to accept, on residential development, is 20% on 
GDV.  In recent months, the appeal decision relating to Land at The Manor, Shinfield, Reading has 
been made by the Planning Inspector.2  We are of the opinion that this is an important case in terms 
of viability in planning, and whilst it is not directly related to CIL, it does address many of the factors 
that are under consideration here. In particular developer’s profit. The decision states: 
 
“The appellants supported their calculations by providing letters and emails from six national 
housebuilders who set out their net profit margin targets for residential developments. The figures 
ranged from a minimum of 17% to 28%, with the usual target being in the range 20-25%. Those that 
differentiated between market and affordable housing in their correspondence did not set different 
profit margins. Due to the level and nature of the supporting evidence, I give it great weight. I 
conclude that the national housebuilders’ figures are to be preferred and that a figure of 20% of GDV, 
which is at the lower end of the range, is reasonable.” 
 

2.3 The aforementioned letters referred to are enclosed with this representation. 
 

2.4 Of particular note is that there was no difference between the assumed profit on private and 
affordable housing.  LSH have assumed only a 6% profit on affordable housing cost.  The advice 
provided by the HCA is historic and originates from a time when grant funding was available and the 
risk of delivering affordable housing was much lower.  We are now experiencing increased risk in the 
delivery of affordable housing and, indeed, have seen examples of house builders that have 
purchased land but who have failed to secure the interest of a Registered Provider to take on the 
affordable housing units.  This increased risk warrants an appropriate level of market risk to be 
factored into the profit on the affordable housing.  We therefore believe that, in accordance with the 
Inspector’s decision noted above, no distinction should be made between the profit levels on 
affordable and private housing. 
 
 

                                                      
1 Paragraphs 5.2 – 5.6 
2 Ref: APP/X0360/A/12/2179141, 8 January 2013 
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2.5 We note that in the DCS Background Document,3 comments are provided in response to our 
submission at PDCS stage in respect of profit.  Much of the focus in the response is around the risk 
associated with construction and the impact this has on the selection of an appropriate profit margin.  
We would also add that risk of increased construction cost is not the only risk, indeed market risk is 
significant in any development in the current economic climate.  It is market risk that is unaccounted 
for in the VA.  As noted within the Background Document, construction risk is incorporated within the 
contingency sum. 
 

2.6 We would stress that the minimum acceptable profit margin for the Consortium is therefore 20% on 
GDV.  20% on developer’s costs is actually roughly equivalent to only 16.3% on GDV, which is 
significantly below the expectations of lenders.  We therefore maintain that the profit margin is 
inadequate to cover all the associated risks of development and therefore does not represent an 
appropriate return to a willing developer. 

 
 
3.0 Interpretation and Application of the Viability Appraisal Results 

 
3.1 We understand that the VA has been a two stage process and that refinements have been made 

between the stages.  The Stage 2 VA goes some way to explaining the refinements made between 
the two reports, however there are some unusual results that do not appear to follow the logic of the 
changes. 
 

3.2 For example, within the Stage 2 VA, the report sets out the maximum CIL rates identified within the 
Stage 1 VA, which for the postcode are WD23 reached a maximum of £156/m2 at a density of 
100dph4.  It discusses changes to assumptions for the purposes of the Stage 2 VA5, including a 
reduction in the assumed sales value in the WD23 area from £416/ft2 to £360/ft2.  The conclusion 
within the Stage 2 VA is that the WD23 area can now (at Stage 2) afford a proposed CIL rate of 
£210/m2, having been covered by the generic proposed £120/m2 at Stage 1. 
 

3.3 Firstly, given the analysis presented above, we cannot see how a reduction in sales values of 14% 
justifies a 43% increase in the proposed CIL rate; this does not logically follow as reduced sales 
value would have a negative impact on viability.  Secondly, if the maximum potential CIL within the 
WD23 area is £156/m2, we cannot understand how this has changed into a CIL rate of £210/m2 for 
the same area at Stage 2 – there is little explanation and the appraisal results for each viability 
appraisal have not been provided.  Within the WD23 area, Bushey accounts for a fifth of the housing 
supply for the Borough, therefore any inaccuracy that would render development unviable in this area 
could seriously put at risk the delivery of the plan.  There is therefore insufficient justification for this 
rate and we do not believe it to be appropriate.  We are concerned that the other proposed rates are 
also undermined by similar inconsistencies and therefore request a thorough review and check of the 
assumptions, appraisals, results and proposed CIL rates across all areas. 
 

3.4 We also note that within the table in the Stage 2 VA showing a summary of the Stage 1 and Stage 2 
CIL outputs6, the Stage 1 outputs appear to be exactly the same figures as the Stage 1 assumed 
average sales rates, albeit in £/m2 not £/ft2 respectively7.  This appears to be a mistake as none of 
the results in the Stage 1 VA are above the lowest quoted figure of £345m2.8  This seriously 
misrepresents the work undertaken previously and the impact of the revised work undertaken at 
Stage 2.  It implies that there has been a significant downward revision of rates through refinement, 
which there has not been.  The proposed residential rate within the Stage 1 VA was £120/m2; the 
maximum rate proposed in the DCS is £210/m2. 

                                                      
3 Paragraphs 4.9 to 4.13, Hertsmere Borough Council, July 2013 
4 Paragraph 6.1 
5 Paragraph 5.16 
6 Paragraph 6.6 
7 Paragraph 5.16 
8 Paragraph 6.66, Stage 1 Viability Assessment, Lambert Smith Hampton, December 2012 
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3.5 We are therefore highly concerned that there are errors in the data.  We previously highlighted these 

at the PDCS consultation stage and are disappointed to have received no response on these 
particular points and for the evidence to therefore remain flawed.  We request, again, that this is 
checked and, for transparency, the appraisal results are provided for consideration and Examination. 

 
 
4.0 Viability Cushion 
 
4.1 In addition to the comments above, it is best practice to apply a viability ‘cushion’ when setting the 

rate of CIL, in accordance with the Statutory CIL Guidance, published in April 2013, which states: 
“charging authorities should avoid setting a charge right up to the margin of economic 
viability across the vast majority of sites in their area.”9 
 

4.2 In reality, site specific circumstances will mean that the economics of the development pipeline will 
vary from the typical levels identified via analysis of a theoretical typology.  This is inevitable given 
the varied nature of housing land supply and costs associated with bringing forward development.  
Therefore, there must be a viability cushion incorporated either into the benchmark land value or 
elsewhere through the CIL assessment process which would ensure delivery of sufficient housing to 
meet strategic requirements. 
 

4.3 The Examiner’s Report for the Greater Norwich Development Partnership references the importance 
of not setting the CIL rates up to the margin of viability and therefore recommends the application of a 
‘Viability Cushion’.10  This notes that there must be allowance within the CIL rates to account for the 
variation in landowner aspiration, as well as the potential differences in costs and values of individual 
sites.  The viability cushion should take account of the risks to delivery flowing from the potential for 
some sites to achieve a lower sales value than others. 
 

4.4 We acknowledge that further consideration has been given to the issue of a Viability Cushion in the 
revised July 2013 Stage 2 VA.11  LSH set out their assumptions which they consider to include a 
Viability Cushion within them,12 so as to provide flexibility and to ‘minimise the potential for unviable 
development’.13  However, later in the VA14, this ‘flexibility’ in the assumptions is reported to also be 
there to ensure that a net return of 17% on GDV ‘remains reasonable’.  Whatever the Viability 
Cushion is that has been built into the assumptions, it appears to be serving two purposes.  Without 
quantifying the Viability Cushion, it is not clear that the Viability Cushion is sufficient to make up for 
the deficiencies in the profit (as noted above) and to allow for the risk of movements in costs and 
values. 
 

4.5 We therefore consider that it is not clear that the delivery of the Plan has not been put at risk. 
 
 
5.0 Flexible Operation of CIL 
 
5.1 Despite the narrow Regulatory requirements of the Examination, our clients urge HBC to make clear 

at the earliest opportunity the supporting documentation needed to operate CIL and to make it 
available for input/comment.  Practically, this needs to be done prior to the Examination so that 
participants and stakeholders are able to comment on the effective operation of CIL.  Whilst this 
supporting information is not tested at Examination, this information is critical to allow for the 

                                                      
9 Paragraph 30, 2012 
10 Paragraph 25, 2013 
11 Paragraphs 4.31 to 4.33 
12 Ibid. Paragraph 4.33 
13 Ibid. Paragraph 4.31 
14 Ibid. Paragraph 5.4 
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successful implementation of CIL and to demonstrate that the CIL has been prepared positively and 
supports sustainable development. 

 
5.2 The documentation should include: 

• Guidance on how to calculate the relevant ‘chargeable development’/level of CIL (cross referral 
to CLG guidance/Planning Portal – location of the Notice of Chargeable Development Form – 
further with regard to the RICS published guidance on Gross Internal Area – and what should 
be included). 

• Guidance on liability to pay CIL/Appeals process. 
• Policy for payments by instalments.  
• Approach to payments in kind – notably valuation process for ascertaining land value and also 

the potential to accept land for infrastructure as a payment in kind.  
• Guidance on relief from CIL and a policy on exceptional circumstances for relief from CIL. 

 
Relief  
 
5.3 The Community Infrastructure Levy Relief – Information Document (CLG, May 2011) outlines the 

Government’s position on “exceptional circumstances” which could warrant exception from CIL15.  
The first matter to note from the CIL Regulations is that the offer of relief is discretionary on the 
charging authority16.  It is also noted that HBC have declined to introduce this relief.17 

 
5.4 The Consortium considers it imperative that HBC makes available relief from the date of the adoption 

of CIL, and that they clearly outline their approach to doing so (in conformity with the Regulations) so 
that there is no risk to the delivery of development unintentionally rendered unviable by CIL. 
 

 
6.0 Conclusion 
 
6.1 As discussed throughout this submission, we are concerned that the supporting evidence has 

significant inconsistencies within it and some of the assumptions within the viability appraisals do not 
appear to be justified of appropriate.  The result of this is that we believe the evidence has not shown 
that the proposed CIL rates will not put at risk the delivery of the relevant Plan.  HBC has selected to 
charge a rate at the absolute margin of viability, allowing no flexibility for site specific circumstances 
of viability.  This is a high risk approach and is likely to be considered inappropriate by the Examiner, 
not least because it is not in accordance with Statutory Guidance nor is it in line with published 
Examiners’ reports. 
 

6.2 The Consortium is open to meeting with HBC and its advisors to discuss the approach taken and the 
required adjustments and refinements required to ensure that the rate proposed does not put at risk 
the delivery of the Plan.  We believe this should be arranged as soon as possible. 
 

6.3 In accordance with Regulation 21(1) we request the right to be heard by the Examiner, to be notified 
of the publication of the Examiner’s recommendations and to be notified of the adoption of the CIL by 
HBC. 

 

                                                      
15 Paragraph 66 onward 
16 Regulation 55(3) (a), Community Infrastructure Levy Regulations, 2010, as amended 
17 Paragraph 7.3, Community Infrastructure Levy Draft Charging Schedule Background Document, HBC, July 2013 
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Yours faithfully, 
 
For and on behalf of Savills (UK) Ltd 

 
Melys Pritchett BSc (Hons) MRICS 
Associate Director 
 
Enc. Letters relating to developer profit margins 
















